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Contractor shall repay the excess to the Gov-
ernment upon demand, together with inter-
est computed at the rate established by the
Secretary of the Treasury under 50 U.S.C.
App. 1215(b)(2). Interest shall be computed
for the period from the date the excess pay-
ment is received by the Contractor to the
date the excess is repaid. Interest shall not
be charged on any excess payment due to a
reduction in the Contractor’s termination
settlement proposal because of retention or
other disposition of termination inventory
until 10 days after the date of the retention
or disposition, or a later date determined by
the Contracting Officer because of the cir-
cumstances.

(1) Any related contract of the Contractor
may be equitably adjusted if it provides for
such an adjustment and if it is affected by a
Notice of Termination under this clause. The
Government shall not be liable to the Con-
tractor for damages or loss of profits because
of any Notice of Termination issued under
this clause.

(End of clause)

Alternate I (SEP 1996). If the contract
is with an agency of the U.S. Govern-
ment or with State, local, or foreign
governments or their agencies, and if
the contracting officer determines that
the requirement to pay interest on ex-
cess partial payments is inappropriate,
delete subparagraph (k)(2) from the
basic clause.

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 39224, July 26, 1996; 69 FR 17750, Apr. 5,
2004]

52.249-12 Termination (Personal Serv-
ices).

As prescribed in 49.505(b), insert the
following clause in solicitations and
contracts for personal services (see
part 37):

TERMINATION (PERSONAL SERVICES) (APR
1984)

The Government may terminate this con-
tract at any time upon at least 15 days’ writ-
ten notice by the Contracting Officer to the
Contractor. The Contractor, with the written
consent of the Contracting Officer, may ter-
minate this contract upon at least 15 days’
written notice to the Contracting Officer.

(End of clause)

52.249-13 Failure to Perform.

As prescribed in 49.505(c), insert the
following clause in facilities contracts
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except facilities use contracts with
nonprofit educational institutions:

FAILURE TO PERFORM (APR 1984)

(a) Subject to the Excusable Delays clause
(if included in this contract), if the Con-
tractor fails to perform this contract under
its terms, the Contracting Officer shall give
the Contractor written notice stating the
failure. Thereafter, regardless of any other
provision of this contract, the Contractor
shall not be entitled to an equitable adjust-
ment under either this contract or any re-
lated contract, to the extent the equitable
adjustment arises from the Contractor’s fail-
ure to perform or from any reasonable reme-
dial action taken by the Contracting Officer
based upon the failure.

(b) The failure of the Government to insist,
in one or more instances, upon the perform-
ance of any term of this contract is not a
waiver of the Government’s right to future
performance of such term, and the Contrac-
tor’s obligation for future performance of
such term shall continue in effect.

(c) The rights and remedies of the Govern-
ment in this clause are in addition to any
other rights and remedies provided by law or
under this contract.

(End of clause)

52.249-14 Excusable Delays.

As prescribed in 49.505(d), insert the
following clause in solicitations and
contracts for supplies, services, con-
struction, and research and develop-
ment on a fee basis whenever a cost-re-
imbursement contract is contemplated.
Also insert the clause in time-and-ma-
terial contracts, labor-hour contracts,
consolidated facilities contracts, and
facilities acquisition contracts. When
used in construction contracts, sub-
stitute the words completion time for de-
livery schedule in the last sentence of
the clause. When used in facilities con-
tracts, substitute the words termination
of work for termination in the last sen-
tence of the clause.

EXCUSABLE DELAYS (APR 1984)

(a) Except for defaults of subcontractors at
any tier, the Contractor shall not be in de-
fault because of any failure to perform this
contract under its terms if the failure arises
from causes beyond the control and without
the fault or negligence of the Contractor. Ex-
amples of these causes are (1) acts of God or
of the public enemy, (2) acts of the Govern-
ment in either its sovereign or contractual
capacity, (3) fires, (4) floods, (5) epidemics,
(6) quarantine restrictions, (7) strikes, (8)
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freight embargoes, and (9) unusually severe
weather. In each instance, the failure to per-
form must be beyond the control and with-
out the fault or negligence of the Contractor.
Default includes failure to make progress in
the work so as to endanger performance.

(b) If the failure to perform is caused by
the failure of a subcontractor at any tier to
perform or make progress, and if the cause of
the failure was beyond the control of both
the Contractor and subcontractor, and with-
out the fault or negligence of either, the
Contractor shall not be deemed to be in de-
fault, unless—

(1) The subcontracted supplies or services
were obtainable from other sources;

(2) The Contracting Officer ordered the
Contractor in writing to purchase these sup-
plies or services from the other source; and

(3) The Contractor failed to comply reason-
ably with this order.

(c) Upon request of the Contractor, the
Contracting Officer shall ascertain the facts
and extent of the failure. If the Contracting
Officer determines that any failure to per-
form results from one or more of the causes
above, the delivery schedule shall be revised,
subject to the rights of the Government
under the termination clause of this con-
tract.

(End of clause)

52.250-1 Indemnification Under Public
Law 85-804.

As prescribed in 50.403-3, insert the
following clause in contracts whenever
the approving official determines that
the contractor shall be indemnified
against unusually hazardous or nuclear
risks (also see 50.403-2(c)):

INDEMNIFICATION UNDER PUBLIC LAW 85-804
(APR 1984)

(a) Contractor’s principal officials, as used in
this clause, means directors, officers, man-
agers, superintendents, or other representa-
tives supervising or directing—

(1) All or substantially all of the Contrac-
tor’s business;

(2) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location in which this contract is being per-
formed; or

(3) A separate and complete major indus-
trial operation in connection with the per-
formance of this contract.

(b) Under Pub. L. 85-804 (50 U.S.C 1431-1435)
and Executive Order 10789, as amended, and
regardless of any other provisions of this
contract, the Government shall, subject to
the limitations contained in the other para-
graphs of this clause, indemnify the Con-
tractor against—

52.250-1

(1) Claims (including reasonable expenses
of litigation or settlement) by third persons
(including employees of the Contractor) for
death; personal injury; or loss of, damage to,
or loss of use of property;

(2) Loss of, damage to, or loss of use of
Contractor property, excluding loss of profit;
and

(3) Loss of, damage to, or loss of use of
Government property, excluding loss of prof-
it.

(c) This indemnification applies only to
the extent that the claim, loss, or damage (1)
arises out of or results from a risk defined in
this contract as unusually hazardous or nu-
clear and (2) is not compensated for by insur-
ance or otherwise. Any such claim, loss, or
damage, to the extent that it is within the
deductible amounts of the Contractor’s in-
surance, is not covered under this clause. If
insurance coverage or other financial protec-
tion in effect on the date the approving offi-
cial authorizes use of this clause is reduced,
the Government’s liability under this clause
shall not increase as a result.

(d) When the claim, loss, or damage is
caused by willful misconduct or lack of good
faith on the part of any of the Contractor’s
principal officials, the Contractor shall not
be indemnified for—

(1) Government claims against the Con-
tractor (other than those arising through
subrogation); or

(2) Loss or damage affecting the Contrac-
tor’s property.

(e) With the Contracting Officer’s prior
written approval, the Contractor may, in
any subcontract under this contract, indem-
nify the subcontractor against any risk de-
fined in this contract as unusually hazardous
or nuclear. This indemnification shall pro-
vide, between the Contractor and the subcon-
tractor, the same rights and duties, and the
same provisions for notice, furnishing of evi-
dence or proof, and Government settlement
or defense of claims as this clause provides.
The Contracting Officer may also approve in-
demnification of subcontractors at any lower
tier, under the same terms and conditions.
The Government shall indemnify the Con-
tractor against liability to subcontractors
incurred under subcontract provisions ap-
proved by the Contracting Officer.

(f) The rights and obligations of the parties
under this clause shall survive this con-
tract’s termination, expiration, or comple-
tion. The Government shall make no pay-
ment under this clause unless the agency
head determines that the amount is just and
reasonable. The Government may pay the
Contractor or subcontractors, or may di-
rectly pay parties to whom the Contractor or
subcontractors may be liable.

(g) The Contractor shall—

(1) Promptly notify the Contracting Officer
of any claim or action against, or any loss
by, the Contractor or any subcontractors
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